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PETROLEUM MARKETING PRACTICES ACT

PuBLICc LAw 95-297

AN ACT To provide for the protection of franchised distributors and retailers of
motor fuel and to encourage conservation of automotive gasoline and competition
in the marketing of such gasoline by requiring that information regarding the oc-
tane rating of automotive gasoline be disclosed to consumers.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, That this Act may

be cited as the “Petroleum Marketing Practices Act”.

[15 U.S.C. 2801 note]
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TITLE I—FRANCHISE PROTECTION
DEFINITIONS

SEcC. 101. As used in this title:
(1)(A) The term “franchise” means any contract—
(1) between a refiner and a distributor,
(i1) between a refiner and a retailer,
(iii) between a distributor and another distributor, or
(iv) between a distributor and a retailer,
under which a refiner or distributor (as the case may be) author-
izes or permits a retailer or distributor to use, in connection with
the sale, consignment, or distribution of motor fuel, a trademark
which is owned or controlled by such refiner or by a refiner which
supplies motor fuel to the distributor which authorizes or permits
such use.
(B) The term “franchise” includes—

1Entry to the table of contents does not conform with the section heading.
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Sec. 101 PETROLEUM MARKETING PRACTICES ACT 6

(i) any contract under which a retailer or distributor (as
the case may be) is authorized or permitted to occupy leased
marketing premises, which premises are to be employed in con-
nection with the sale, consignment, or distribution of motor
fuel under a trademark which is owned or controlled by such
refiner or by a refiner which supplies motor fuel to the dis-
tributor which authorizes or permits such occupancy;

(i1) any contract pertaining to the supply of motor fuel
which is to be sold, consigned or distributed—

(I) under a trademark owned or controlled by a re-
finer; or
(IT) under a contract which has existed continuously

since May 15, 1973, and pursuant to which, on May 15,

1973, motor fuel was sold, consigned or distributed under

a t(ri'ademark owned or controlled on such date by a refiner;

an

(iii) the unexpired portion of any franchise, as defined by
the preceding provisions of this paragraph, which is trans-
ferred or assigned as authorized by the provisions of such fran-
chise or by any applicable provision of State law which permits
such transfer or assignment without regard to any provision of
the franchise.

(2) The term “franchise relationship” means the respective
motor fuel marketing or distribution obligations and responsibil-
ities of a franchisor and a franchisee which result from the mar-
keting of motor fuel under a franchise.

(3) The term “franchisor” means a refiner or distributor (as the
case may be) who authorizes or permits, under a franchise, a re-
tailer or distributor to use a trademark in connection with the sale,
consignment, or distribution of motor fuel.

(4) The term “franchisee” means a retailer or distributor (as
the case may be) who is authorized or permitted, under a franchise,
to use a trademark in connection with the sale, consignment, or
distribution of motor fuel.

(5) The term “refiner” means any person engaged in the refin-
ing of crude oil to produce motor fuel, and includes any affiliate of
such person.

(6) The term “distributor” means any person, including any af-
filiate of such person, who—

(A) purchases motor fuel for sale, consignment, or distribu-
tion to another; or

(B) receives motor fuel on consignment for consignment or
distribution to his own motor fuel accounts or to accounts of
his supplier, but shall not include a person who is an employee
of, or merely serves as a common carrier providing transpor-
tation service for, such supplier.

(7) The term “retailer” means any person who purchases motor
fuel for sale to the general public for ultimate consumption.

(8) The term “marketing premises” means, in the case of any
franchise, premises which, under such franchise, are to be em-
ployed by the franchisee in connection with the sale, consignment,
or distribution of motor fuel.

(9) The term “leased marketing premises” means marketing
premises owned, leased, or in any way controlled by a franchisor
and which the franchisee is authorized or permitted, under the
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franchise, to employ in connection with the sale, consignment, or
distribution of motor fuel.

(10) The term “contract” means any oral or written agreement.
For supply purposes, delivery levels during the same month of the
previous year shall be prima facie evidence of an agreement to de-
liver such levels.

(11) The term “trademark” means any trademark, trade name,
service mark, or other identifying symbol or name.

(12) The term “motor fuel” means gasoline and diesel fuel of
a type distributed for use as a fuel in self-propelled vehicles de-
signed primarily for use on public streets, roads, and highways.

(13) The term “failure” does not include—

(A) any failure which is only technical or unimportant to
the franchise relationship;
(B) any failure for a cause beyond the reasonable control
of the franchisee; or
(C)1 any failure based on a provision of the franchise
which is illegal or unenforceable under the law of any
State (or subdivision thereof).

(14) The terms “fail to renew” and “nonrenewal” mean, with re-
spect to any franchise relationship, a failure to reinstate, continue,
or extend the franchise relationship—

(A) at the conclusion of the term, or on the expiration date,
stated in the relevant franchise;

(B) at any time, in the case of the relevant franchise which
does not state a term of duration or an expiration date; or

(C) following a termination (on or after the date of enact-
ment of this Act) of the relevant franchise which was entered
into prior to such date of enactment and has not been renewed
after such date.

(15) The term “affiliate” means any person who (other than by
means of a franchise) controls, is controlled by, or is under common
control with, any other person.

(16) The term “relevant geographic market area” includes a
State or a standard metropolitan statistical area as periodically es-
tablished by the Office of Management and Budget.

(17) The term “termination” includes cancellation.

(18) The term “commerce” means any trade, traffic, transpor-
tation, exchange, or other commerce—

(A) between any State and any place outside of such State;
or
(B) which affects any trade, transportation, exchange, or

other commerce described in subparagraph (A).

(19) The term “State” means any State of the United States,
the District of Columbia, the Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, Guam, and any other common-
wealth, territory, or possession of the United States.

[15 U.S.C. 2801]
FRANCHISE RELATIONSHIP; TERMINATION AND NONRENEWAL

SEC. 102. (a) Except as provided in subsection (b) and section
103, no franchisor engaged in the sale, consignment, or distribution
of motor fuel in commerce may—

1S0 in law; indentation is wrong.
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(1) terminate any franchise (entered into or renewed on or
after the date of enactment of this Act) prior to the conclusion
of the term, or the expiration date, stated in the franchise; or

(2) fail to renew any franchise relationship (without regard
to the date on which the relevant franchise was entered into
or renewed).

(b)(1) Any franchisor may terminate any franchise (entered
into or renewed on or after the date of enactment of this Act) or
may fail to renew any franchise relationship, if—

d(A) the notification requirements of section 104 are met;
an

(B) such terminaton is based upon a ground described in
paragraph (2) or such nonrenewal is based upon a ground de-
scribed in paragraph (2) or (3).

(2) For purposes of this subsection, the following are grounds
for termination of a franchise or nonrenewal of a franchise relation-
ship:

(A) A failure by the franchisee to comply with any provi-
sion of the franchise, which provision is both reasonable and
of material significance to the franchise relationship, if the
franchisor first acquired actual or constructive knowledge of
such failure—

(i) not more than 120 days prior to the date on which
notification of termination or nonrenewal is given, if notifi-
cation is given pursuant to section 104(a); or

(i1) not more than 60 days prior to the date on which
notification of termination or nonrenewal is given, if less
than 90 days notification is given pursuant to section
104(b)(1).

(B) A failure by the franchisee to exert good faith efforts
to carry out the provisions of the franchise, if—

(i) the franchisee was apprised by the franchisor in
writing of such failure and was afforded a reasonable op-
portunity to exert good faith efforts to carry out such pro-
visions; and

(i1) such failure thereafter continued within the period
which began not more than 180 days before the date notifi-
cation of termination or nonrenewal was given pursuant to
section 104.

(C) The occurrence of an event which is relevant to the
franchise relationship and as a result of which termination of
the franchise or nonrenewal of the franchise relationship is
reasonable, if such event occurs during the period the franchise
is in effect and the franchisor first acquired actual or construc-
tive knowledge of such occurrence—

(i) not more than 120 days prior to the date on which
notification of termination or nonrenewal is given, if notifi-
cation is given pursuant to section 104(a); or

(i1) not more than 60 days prior to the date on which
notification of termination or nonrenewal is given, if less
than 90 days notification is given pursuant to section
104(b)(1).

(D) An agreement, in writing, between the franchisor and
the franchisee to terminate the franchise or not to renew the
franchise relationship, if—
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(i) such agreement is entered into not more than 180
days prior to the date of such termination or, in the case
of nonrenewal, not more than 180 days prior to the conclu-
sﬁ)n of the term, or the expiration date, stated in the fran-
chise;

(i1) the franchisee is promptly provided with a copy of
such agreement, together with the summary statement de-
scribed in section 104(d); and

(iii) within 7 days after the date on which the
franchisee is provided a copy of such agreement, the
franchisee has not posted by certified mail a written notice
to the franchisor repudiating such agreement.

(E) In the case of any franchise entered into prior to the
date of the enactment of this Act and in the case of any fran-
chise entered into or renewed on or after such date (the term
of which is 3 years or longer, or with respect to which the
franchisee was offered a term of 3 years or longer), a deter-
mination made by the franchisor in good faith and in the nor-
mal course of business to withdraw from the marketing of
motor fuel through retail outlets in the relevent geographic
market area in which the marketing premises are located, if—

(1) such determination—

(I) was made after the date such franchise was en-
tered into or renewed, and

(IT) was based upon the occurrence of changes in
relevant facts and circumstances after such date;

(i) the termination or nonrenewal is not for the pur-
pose of converting the premises, which are the subject of
the franchise, to operation by employees or agents of the
franchisor for such franchisor’s own account; and

(ii1) in the case of leased marketing premises—

(I) the franchisor, during the 180-day period after
notification was given pursuant to section 104, either
made a bona fide offer to sell, transfer, or assign to
the franchisee such franchisor’s interests in such
premises, or, if applicable, offered the franchisee a
right of first refusal of at least 45 days duration of an
offer, made by another, to purchase such franchisor’s
interest in such premises; or

(II) in the case of the sale, transfer, or assignment
to another person of the franchisor’s interest in such
premises in connection with the sale, transfer, or as-
signment to such other person of the franchisor’s in-
terest in one or more other marketing premises, if
such other person offers, in good faith, a franchise to
the franchisee on terms and conditions which are not
discriminatory to the franchisee as compared to fran-
chises then currently being offered by such other per-
son or franchises then in effect and with respect to
which such other person is the franchisor.

(8) For purposes of this subsection, the following are grounds
for nonrenewal of a franchise relationship:

(A) The failure of the franchisor and the franchisee to
afgree to changes or additions to the provisions of the franchise,
1 —
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(i) such damages or additions are the result of deter-
minations made by the franchisor in good faith and in the
normal course of business; and

(i1) such failure is not the result of the franchisor’s in-
sistence upon such changes or additions for the purpose of
converting the leased marketing premises to operation by
employees or agents of the franchisor for the benefit of the
franchisor or otherwise preventing the renewal of the fran-
chise relationship.

(B) The receipt of numerous bona fide customer complaints
by the franchisor concerning the franchisee’s operation of the
marketing premises, if—

(1) the franchisee was promptly apprised of the exist-
ence and nature of such complaints following receipt of
such complaints by the franchisor; and

(i1) if such complaints related to the condition of such
premises or to the conduct of any employee of such
franchisee, the franchisee did not promptly take action to
cure or correct the basis of such complaints.

(C) A failure by the franchisee to operate the marketing
premises in a clean, safe, and healthful manner, if the
franchisee failed to do so on two or more previous occasions
and the franchisor notified the franchisee of such failures.

(D) In the case of any franchise entered into prior to the
date of the enactment of this Act (the unexpired term of which,
on such date of enactment, is 3 years or longer) and, in the
case of any franchise entered into or renewed on or after such
date (the term of which was 3 years or longer, or with respect
to which the franchisee was offered a term of 3 years or
longer), a determination made by the franchisor in good faith
and in the normal course of business, if—

(1) such determination is—

(I) to convert the leased marketing premises to a
use other than the sale or distribution of motor fuel,

(IT) to materially alter, add to, or replace such
premises,

(ITI) to sell such premises, or

(IV) that renewal of the franchise relationship is
likely to be uneconomical to the franchisor despite any
reasonable changes or reasonable additions to the pro-
visions of the franchise which may be acceptable to the
franchisee;

(ii) with respect to a determination referred to in sub-
clause (II) or (IV), such determination is not made for the
purpose of converting the leased marketing premises to op-
eration by employees or agents of the franchisor for such
franchisor’s own account; and

(iii) in the case of leased marketing premises such
franchisor, during the 90-day period after notification was
given pursuant to section 104, either—

(I) made a bona fide offer to sell, transfer, or as-
sign to the franchisee such franchisor’s interests in
such premises; or

(IT) if applicable, offered the franchisee a right of
first refusal of at least 45-days duration of an offer,
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made by another, to purchase such franchisor’s inter-

est in such premises.

(¢) As used in subsection (b)(2)(C), the term “an event which
is relevant to the franchise relationship and as a result of which
termination of the franchise or nonrenewal of the franchise rela-
tionship is reasonable” includes events such as—

(1) fraud or criminal misconduct by the franchisee relevant
to the operation of the marketing premises;

(2) declaration of bankruptcy or judicial determination of
insolvency of the franchisee;

(3) continuing severe physical or mental disability of the
franchisee of at least 3 months duration which renders the
franchisee unable to provide for the continued proper operation
of the marketing premises;

(4) loss of the franchisor’s right to grant possession of the
%eased frparketing premises through expiration of an underlying
ease, if—

(A) the franchisee was notified in writing, prior to the
commencement of the term of the then existing franchise—

(1) of the duration of the underlying lease; and

(i1) of the fact that such underlying lease might
expire and not be renewed during the term of such
franchise (in the case of termination) or at the end of
such term (in the case of nonrenewal);

(B) during the 90-day period after notification was
given pursuant to section 104, the franchisor offers to as-
sign to the franchisee any option to extend the underlying
lease or option to purchase the marketing premises that is
held by the franchisor, except that the franchisor may con-
dition the assignment upon receipt by the franchisor of—

(i) an unconditional release executed by both the
landowner and the franchisee releasing the franchisor
from any and all liability accruing after the date of the
assignment for—

(I) financial obligations under the option (or
the resulting extended lease or purchase agree-
ment);

(II) environmental contamination to (or origi-
nating from) the marketing premises; or

(IIT) the operation or condition of the mar-
keting premises; and
(i1) an instrument executed by both the landowner

and the franchisee that ensures the franchisor and the
contractors of the franchisor reasonable access to the
marketing premises for the purpose of testing for and
remediating any environmental contamination that
may be present at the premises; and

(C) in a situation in which the franchisee acquires pos-
session of the leased marketing premises effective imme-
diately after the loss of the right of the franchisor to grant
possession (through an assignment pursuant to subpara-
graph (B) or by obtaining a new lease or purchasing the
marketing premises from the landowner), the franchisor (if
requested in writing by the franchisee not later than 30
days after notification was given pursuant to section 104),
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during the 90-day period after notification was given pur-

suant to section 104—

(1) made a bona fide offer to sell, transfer, or as-
sign to the franchisee the interest of the franchisor in
any improvements or equipment located on the prem-
ises; or

(ii) if applicable, offered the franchisee a right of
first refusal (for at least 45 days) of an offer, made by
another person, to purchase the interest of the
franchisor in the improvements and equipment.

(5) condemnation or other taking, in whole or in part, of
the marketing premises pursuant to the power of eminent do-
main;

(6) loss of the franchisor’s right to grant the right to use
the trademark which is the subject of the franchise, unless
such loss was due to trademark abuse, violation of Federal or
State law, or other fault or negligence of the franchisor, which
such abuse, violation, or other fault or negligence is related to
action taken in bad faith by the franchisor;

(7) destruction (other than by the franchisor) of all or a
substantial part of the marketing premises;

(8) failure by the franchisee to pay to the franchisor in a
timely manner when due all sums to which the franchisor is
legally entitled;

(9) failure by the franchisee to operate the marketing
premises for—

(A) 7 consecutive days, or
(B) such lesser period which under the facts and cir-
cumstances constitutes an unreasonable period of time;

(10) willful adulteration, mislabeling or misbranding of
motor fuels or other trademark violations by the franchisee;

(11) knowing failure of the franchisee to comply with Fed-
eral, State, or local laws or regulations relevant to the oper-
ation of the marketing premises; and

(12) conviction of the franchisee of any felony involving
moral turpitude.

(d) In the case of any termination of a franchise (entered into
or renewed on or after the date of enactment of this Act), or in the
case of any nonrenewal of a franchise relationship (without regard
to the date on which such franchise relationship was entered into
or renewed)—

(1) if such termination or nonrenewal is based upon an
event described in subsection (c)(5), the franchisor shall fairly
apportion between the franchisor and the franchisee compensa-
tion, if any, received by the franchisor based upon any loss of
business opportunity or good will; and

(2) if such termination or nonrenewal is based upon an
event described in subsection (c¢)(7) and the leased marketing
premises are subsequently rebuilt or replaced by the franchisor
and operated under a franchise, the franchisor shall, within a
reasonable period of time, grant to the franchisee a right of
first refusal of the franchise under which such premises are to
be operated.

[15 U.S.C. 2802]
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TRIAL FRANCHISES AND INTERIM FRANCHISES; NONRENEWAL

SEC. 103. (a) The provisions of section 102 shall not apply to
the nonrenewal of any franchise relationship—

(1) under a trial franchise; or

(2) under an interim franchise.

(b) For purposes of this section—

(1) The term “trial franchise” means any franchise—

(A) which is entered into on or after the date of enact-
ment of this Act;

(B) the franchisee of which has not previously been a
party to a franchise with the franchisor;

(C) the initial term of which is for a period of not more
than 1 year; and

(D) which is in writing and states clearly and
conspicuously—

(1) that the franchise is a trial franchise;

(i1) the duration of the initial term of the fran-
chise;

(iii) that the franchisor may fail to renew the fran-
chise relationship at the conclusion of the initial term
stated in the franchise by notifying the franchisee, in
accordance with the provisions of section 104, of the
franchisor’s intention not to renew the franchise rela-
tionship; and

(iv) that the provisions of section 102, limiting the
right of a franchisor to fail to renew a franchise rela-
tionship, are not applicable to such trial franchise.

(2) The term “trial franchise” does not include any unex-
pired period of any term of any franchise (other than a trial
franchise, as defined by paragraph (1)) which was transferred
or assigned by a franchisee to the extent authorized by the pro-
visions of the franchise or any applicable provision of State law
which permits such transfer or assignment, without regard to
any provision of the franchise.

(3) The term “interim franchise” means any franchise—

(A) which is entered into on or after the date of the
enactment of this Act;

(B) the term of which, when combined with the terms
of all prior interim franchises between the franchisor and
the franchisee, does not exceed 3 years;

(C) the effective date of which occurs immediately
after the expiration of a prior franchise, applicable to the
marketing premises, which was not renewed if such
nonrenewal—

(i) was based upon a determination described in
section 102(b)(2)(E), and

(i1) the requirements of section 102(b)(2)(E) were
satisfied; and
(D) which is in writing and states clearly and

conspicuously—

(i) that the franchise is an interim franchise;

(i1) the duration of the franchise; and

(iii) that the franchisor may fail to renew the fran-
chise at the conclusion of the term stated in the fran-
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chise based upon a determination made by the
franchisor in good faith and in the normal course of
business to withdraw from the marketing of motor fuel
through retail outlets in the relevant geographic mar-
ket area in which the marketing premises are located
if the requirements of section 102(b)(2)(E) (ii) and (iii)
are satisfied.
(c) If the notification requirements of section 104 are met, any
franchisor may fail to renew any franchise relationship—
(1) under any trial franchise, at the conclusion of the initial
term of such trial franchise; and
(2) under any interim franchise, at the conclusion of the term
of such interim franchise, if—
(A) such nonrenewal is based upon a determination
described in section 102(b)(2)(E); and
(B) the requirements of section 102(b)(2)(E) (ii) and
(ii1) are satisfied.

[15 U.S.C. 2803]
NOTIFICATION OF TERMINATION OR NONRENEWAL

SEC. 104. (a) Prior to termination of any franchise or non-
renewal of any franchise relationship, the franchisor shall furnish
notification of such termination or such nonrenewal to the
franchisee who is a party to such franchise or such franchise
relationship—

(1) in the manner described in subsection (c¢); and

(2) except as provided in subsection (b), not less than 90
days prior to the date on which such termination or non-
renewal takes effect.

(b)(1) In circumstances in which it would not be reasonable for
the franchisor to furnish notification, not less than 90 days prior
to the date on which termination or nonrenewal takes effect, as re-
quired by subsection (a)(2)—

(A) such franchisor shall furnish notification to the
franchisee affected thereby on the earliest date on which fur-
nishing of such notification is reasonably practicable; and

(B) in the case of leased marketing premises, such
franchisor—

(i) may not establish a new franchise relationship with

respect to such premises before the expiration of the 30-

day period which begins—

(I) on the date notification was posted or person-
ally delivered, or
(IT) if later, on the date on which such termination
or nonrenewal takes effect; and
(i) may, if permitted to do so by the franchise agree-
ment, repossess such premises and, in circumstances
under which it would be reasonable to do so, operate such
premises through employees or agents.

(2) In the case of any termination of any franchise or any non-
renewal of any franchise relationship pursuant to the provisions of
section 102(b)(2)(E) or section 103(c)(2), the franchisor shall—
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(A) furnish notification to the franchisee not less than 180
days prior to the date on which such termination or non-
renewal takes effect; and

(B) promptly provide a copy of such notification, together
with a plan describing the schedule and conditions under
which the franchisor will withdraw from the marketing of
motor fuel through retail outlets in the relevant geographic
area, to the Governor of each State which contains a portion
of such area.

(c) Notification under this section—

(1) shall be in writing;

(2) shall be posted by certified mail or personally delivered
to the franchisee; and

(3) shall contain—

(A) a statement of intention to terminate the franchise
or not to renew the franchise relationship, together with
the reasons therefor;

(B) the date on which such termination or nonrenewal
takes effect; and

(C) the summary statement prepared under subsection
(d)

(d)(1) Not later than 30 days after the date of enactment of
this Act, the Secretary of Energy shall prepare and publish in the
Federal Register a simple and concise summary of the provisions
of this title, including a statement of the respective responsibilities
of, and the remedies and relief available to, any franchisor and
franchisee under this title.

(2) In the case of summaries required to be furnished under
the provisions of section 102(b)(2)(D) or subsection (c)(3)(C) of this
section before the date of publication of such summary in the Fed-
eral Register, such summary may be furnished not later than 5
days after it is so published rather than at the time required under
such provisions.

[15 U.S.C. 2804]
ENFORCEMENT

SEC. 105. (a) If a franchisor fails to comply with the require-
ments of section 102 or 103, the franchisee may maintain a civil
action against such franchisor. Such action may be brought, with-
out regard to the amount in controversy, in the district court of the
United States in any judicial district in which the principal place
of business of such franchisor is located or in which such franchisee
is doing business, except that no such action may be maintained
unless commenced within 1 year after the later of—

(1) the date of termination of the franchise or nonrenewal
of the franchise relationship; or
(2) the date the franchisor fails to comply with the require-

ments of section 102 or 103.

(b)(1) In any action under subsection (a), the court shall grant
such equitable relief as the court determines is necessary to rem-
edy the effects of any failure to comply with the requirements of
section 102 or 103, including declaratory judgment, mandatory or
prohibitive injunctive relief, and interim equitable relief.
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(2) Except as provided in paragraph (3), in any action under
subsection (a), the court shall grant a preliminary injunction if—

(A) the franchisee shows—

(i) the franchise of which he is a party has been termi-
nated or the franchise relationship of which he is a party
has not been renewed, and

(i) there exist sufficiently serious questions going to
the merits to make such questions a fair ground for litiga-
tion; and
(B) the court determines that, on balance, the hardships

imposed upon the franchisor by the issuance of such prelimi-

nary injunctive relief will be less than the hardship which
would be imposed upon such franchisee if such preliminary in-
junctive relief were not granted.

(3) Nothing in this subsection prevents any court from requir-
ing the franchisee in any action under subsection (a) to post a
bond, in an amount established by the court, prior to the issuance
or continuation of any equitable relief.

(4) In any action under subsection (a), the court need not exer-
cise its equity powers to compel continuation or renewal of the
franchise relationship if such action was commenced—

(A) more than 90 days after the date on which notification
pursuant to section 104(a) was posted or personally delivered
to the franchisee;

(B) more than 180 days after the date on which notifica-
tion pursuant to section 104(b)(2) was posted or personally de-
livered to the franchisee; or

(C) more than 30 days after the date on which the termi-
nation of such franchise or the nonrenewal of such franchise
relationship takes effect if less than 90 days notification was
provided pursuant to section 104(b)(1).

(¢) In any action under subsection (a), the franchisee shall have
the burden of proving the termination of the franchise or the non-
renewal of the franchise relationship. The franchisor shall bear the
burden of going forward with evidence to establish as an affirma-
tive defense that such termination or nonrenewal was permitted
under section 102(b) or 103, and, if applicable, that such franchisor
complied with the requirements of section 102(d).

(d)(1) If the franchisee prevails in any action under subsection
(a), such franchisee shall be entitled—

(A) consistent with the Federal Rules of Civil Procedure, to
actual damages;

(B) in the case of any such action which is based upon con-
duct of the franchisor which was in willful disregard of the re-
quirements of section 102 or 103, or the rights of the
franchisee thereunder, to exemplary damages, where appro-
priate; and

(C) to reasonable attorney and expert witness fees to be
paid by the franchisor, unless the court determines that only
nominal damages are to be awarded to such franchisee, in
which case the court, in its discretion, need not direct that
such fees be paid by the franchisor.

(2) The question of whether to award exemplary damages and
the amount of any such award shall be determined by the court
and not by a jury.
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(3) In any action under subsection (a), the court may, in its dis-
cretion, direct that reasonable attorney and expert witness fees be
paid by the franchisee if the court finds that such action is frivo-
lous.

(e)(1) In any action under subsection (a) with respect to a fail-
ure of a franchisor to renew a franchise relationship in compliance
with the requirements of section 102, the court may not compel a
continuation or renewal of the franchise relationship if the
franchisor demonstrates to the satisfaction of the court that—

(A) the basis for such nonrenewal is a determination made
by the franchisor in good faith and in the normal course of
business—

(i) to convert the leased marketing premises to a use
other than the sale or distribution of motor fuel,

(i1) to materially alter, add to, or replace such prem-
ises,

(iii) to sell such premises,

(iv) to withdraw from the marketing of motor fuel
through retail outlets in the relevant geographic market
area in which the marketing premises are located, or

(v) that renewal of the franchise relationship is likely
to be uneconomical to the franchisor despite any reason-
able changes or reasonable additions to the provisions of
the franchise which may be acceptable to the franchisee;
and
(B) the requirements of section 104 have been complied

with.

(2) The provisions of paragraph (1) shall not affect any right
of any franchisee to recover actual damages and reasonable attor-
ney and expert witness fees under subsection (d) if such non-
renewal is prohibited by section 102.

(f)(1) No franchisor shall require, as a condition of entering
into or renewing the franchise relationship, a franchisee to release
or waive—

(A) any right that the franchisee has under this title or
other Federal law; or

(B) any right that the franchisee may have under any
valid and applicable State law.

(2) No provision of any franchise shall be valid or enforceable
if the provision specifies that the interpretation or enforcement of
the franchise shall be governed by the law of any State other than
the State in which the franchisee has the principal place of busi-
ness of the franchisee.

[15 U.S.C. 2805]
RELATIONSHIP OF THIS TITLE TO STATE LAW

SEC. 106. (a)(1) To the extent that any provision of this title
applies to the termination (or the furnishing of notification with re-
spect thereto) of any franchise, or to the nonrenewal (or the fur-
nishing of notification with respect thereto) of any franchise rela-
tionship, no State or any political subdivision thereof may adopt,
enforce, or continue in effect any provision of any law or regulation
(including any remedy or penalty applicable to any violation there-
of) with respect to termination (or the furnishing of notification
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with respect thereto) of any such franchise or to the nonrenewal (or
the furnishing of notification with respect thereto) of any such fran-
chise relationship unless such provision of such law or regulation
is the same as the applicable provision of this title.

(2) No State or political subdivision of a State may adopt, en-
force, or continue in effect any provision of law (including a regula-
tion) that requires a payment for the goodwill of a franchisee on
the termination of a franchise or nonrenewal of a franchise rela-
tionship authorized by this title.

(b)(1) Nothing in this title authorizes any transfer or assign-
ment of any franchise or prohibits any transfer or assignment of
any franchise as authorized by the provisions of such franchise or
by any applicable provision of State law which permits such trans-
fer or assignment without regard to any provision of the franchise.

(2) Nothing in this title shall prohibit any State from speci-
fying the terms and conditions under which any franchise or fran-
chise relationship may be transferred to the designated successor
of a franchisee upon the death of the franchisee.

[15 U.S.C. 2806]

TITLE II—OCTANE DISCLOSURE
DEFINITIONS

SEC. 201. As used in this title:

(1) The term “octane rating” means the rating of the anti-
knock characteristics of a grade or type of automotive fuel as
determined by dividing by 2 the sum of the research octane
number plus the motor octane number, unless another proce-
dure is prescribed under section 203(c)(3), in which case such
term means the rating of such characteristics as determined
under the procedure so prescribed.

(2) The terms “research octane number” and “motor octane
number” have the meanings given such terms in the specifica-
tions of the American Society for Testing and Materials
(ASTM) entitled “Standard Specification for Automotive Spark-
Ignition Engine Fuel” designated D4814 (as in effect on the
date of the enactment of this Act) and, with respect to any
grade or type of automotive gasoline, are determined in accord-
ance with test methods set forth in ASTM standard test meth-
ods designated D 2699 and D 2700 (as in effect on such date).

(3) The term “knock” means the combustion of a fuel spon-
taneously in localized areas of a cylinder of a spark-ignition en-
gine, instead of the combustion of such fuel progressing from
the spark.

(4) The term “automotive fuel retailer” means any person
who markets automotive fuel to the general public for ultimate
consumption.

(5) The term “refiner” means any person engaged in the
production or importation of automotive fuel.

(6) The term “automotive fuel” means liquid fuel of a type
distributed for use as a fuel in any motor vehicle.

(7) The term “motor vehicle” means any self-propelled
four-wheeled vehicle, of less than 6,000 pounds gross vehicle
weight, which is designed primarily for use on public streets,
roads, and highways.
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(8) The term “new motor vehicle” means any motor vehicle
the equitable or legal title to which has not previously been
transferred to an ultimate purchaser.

(9) The term “ultimate purchaser” means, with respect to
any item, the first person who purchases such item for pur-
poses other than resale.

(10) The term “manufacturer” means any person who im-
ports, manufactures, or assembles motor vehicles for sale.

(11) The term “automotive fuel requirement” means, with
respect to automotive fuel for use in a motor vehicle or a class
thereof, imported, manufactured, or assembled by a manufac-
turer, the minimum automotive fuel rating of such automotive
fuel which such manufacturer recommends for the efficient op-
eration of such motor vehicle, or a substantial portion of such
class, without knocking.

(12) The term “model year” means a manufacturer’s an-
nual production period (as determined by the Federal Trade
Commission) for motor vehicles or a class of motor vehicles. If
a manufacturer has no annual production period, the term
“model year” means the calendar year.

(13) The term “commerce” means any trade, traffic, trans-
portation, exchange, or other commerce—

(A) between any State and any place outside of such

State; or

(B) which affects any trade, transportation, exchange,

or other commerce described in subparagraph (A).

(14) The term “State” means any State of the United
States, the District of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, American Samoa, Guam, and any
%ther commonwealth, territory, or possession of the United

tates.

(15) The term “person”, for purposes of applying any provi-
sion of the Federal Trade Commission Act with respect to any
provision of this title, includes a partnership and a corporation.

(16) The term “distributor” means any person who receives
automotive fuel and distributes such automotive fuel to an-
other person other than the ultimate purchaser.

(17) The term “automotive fuel rating” means—

(A) the octane rating of an automotive spark-ignition
engine fuel; and

(B) if provided for by the Federal Trade Commission
by rule, the cetane rating of diesel fuel oils; or

(C) another form of rating determined by the Federal

Trade Commission, after consultation with the American

Society for Testing and Materials, to be more appropriate

to carry out the purposes of this title with respect to the

automotive fuel concerned.

(18)(A) The term “cetane rating” means a measure, as indi-
cated by a cetane index or cetane number, of the ignition qual-
ity of diesel fuel oil and of the influence of the diesel fuel oil
on combustion roughness.

(B) The term “cetane index” and the term “cetane number”
have the meanings determined in accordance with the test
methods set forth in the American Society for Testing and Ma-
terials standard test methods—
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(i) designated D976 or D4737 in the case of cetane
index; and

(i1) designated D613 in the case of cetane number,
(as in effect on the date of the enactment of this Act) and shall
apply to any grade or type of diesel fuel oils defined in the
specification of the American Society for Testing and Materials
entitled “Standard Specification for Diesel Fuel Oils” des-
ignated D975 (as in effect on such date).

[15 U.S.C. 2821]

AUTOMOTIVE FUEL RATING ! TESTING AND DISCLOSURE
REQUIREMENTS

SEC. 202. (a) Each refiner who distributes automotive fuel in
commerce shall—

1 (1) determine the automotive fuel rating of any such fuel,
an

(2) if such refiner distributes such fuel to any person other
than the ultimate purchaser, certify, consistent with the deter-
mination made under paragraph (1), the automotive fuel rating
of such fuel.

(b) Each distributor who receives automotive fuel, the auto-
motive fuel rating of which is certified to him under this section,
and distributes such fuel in commerce to another person other than
the ultimate purchaser shall certify to such other person the auto-
motive fuel rating of such fuel consistent with—

(1) the automotive fuel rating of such fuel certified to such
distributor; or

(2) if such distributor elects (at such time and in such
manner as the Federal Trade Commission may, by rule, pre-
scribe), the automotive fuel rating of such fuel determined by
such distributor.

(c) Each automotive fuel retailer shall display in a clear and
conspicuous manner, at the point of sale to ultimate purchasers of
automotive fuel, the automotive fuel rating of such automotive fuel,
which automotive fuel rating shall be consistent with—

(1) the automotive fuel rating of such automotive fuel cer-
tified to such retailer under subsection (a)(2) or (b);

(2) if such automotive fuel retailer elects (at such time and
in such manner as the Federal Trade Commission may, by
rule, prescribe), the automotive fuel rating of such automotive
fuel determined by such retailer for such automotive fuel; or

(3) if such automotive fuel retailer is a refiner, the auto-
motive fuel rating of such automotive fuel determined under
subsection (a)(1).

(d) The Federal Trade Commission shall, by rule, prescribe re-
quirements, applicable to any manufacturer of new motor vehicles,
with respect to the display on each such motor vehicle (or represen-
tation in connection with the sale of each such motor vehicle) of the
automotive fuel requirement of such motor vehicle.

(e) No person who distributes automotive fuel in commerce
may make any representation respecting the antiknock characteris-

1So in law. Section 1501(c)(2)(H) of the Energy Policy Act of 1992 (106 Stat. 2997; P.L. 102—
486) struck out “OCTANE” and inserted “AUTOMOTIVE FUEL RATING” in the heading for
section 202.
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tics of such fuel unless such representation fairly discloses the
automotive fuel rating of such fuel consistent with such fuel’s auto-
motive fuel rating as certified to or determined by such person
under the foregoing provisions of this section.

(f) For purposes of this section the automotive fuel rating of
any automotive fuel shall be considered to be certified, displayed,
or represented by any person consistent with the rating certified to,
or determined by, such person—

(1) in the case of automotive fuel which consists of a blend
of two or more quantities of automotive fuel of differing auto-
motive fuel ratings, only if the rating certified, displayed, or
represented by such person is the average of the automotive
fuel ratings of such quantities, weighted by volume; or

(2) in the case of fuel which does not consist of such a
blend, only if the automotive fuel rating such person certifies,
displays, or represents is the same as the automotive fuel rat-
ing of such fuel certified to, or determined by such person.

(g) The foregoing provisions of this section shall not apply—

(1) to any representation (by display at the point of sale
or by other means) of any characteristics of any automotive
fuel other than its automotive fuel rating; or

(2) to the identification of automotive fuel at the point of
sale (or elsewhere) by the trademark, trade name, or other
identifying symbol or mark used in connection with the sale of
such fuel.

(h) Any display or representation, with respect to the auto-
motive fuel requirement of any motor vehicle, required to be made
under any rule prescribed under subsection (d) shall not create an
express or implied warranty under State or Federal law that any
automotive fuel the automotive fuel rating of which equals or ex-
ceeds such automotive fuel requirement—

(1) may be used as a fuel in all motor vehicles of the same
class as that motor vehicle without knocking; or

(2) may be used as a fuel in such motor vehicles under all
operating conditions without knocking.

[15 U.S.C. 2822]
ADMINISTRATION AND ENFORCEMENT

SeEc. 203. (a) The Federal Trade Commission shall have proce-
dural, investigative, and enforcement powers, including the power
to issue procedural rules in enforcing compliance with the require-
ments of this title and rules prescribed pursuant to the require-
ments of this title, to further define terms used in this title, and
to require the filing of reports, the production of documents and the
appearance of witnesses, as though the applicable terms and condi-
tions of the Federal Trade Commission Act were part of this title.

(b)(1) The Environmental Protection Agency—

(A) may conduct field testing of the automotive fuel rating
of automotive fuel, comparing the tested automotive fuel rating
of fuel at retail outlets with the automotive fuel rating posted
at those outlets;

(B) shall certify the results of such tests and comparisons
to the Federal Trade Commission; and
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(C) shall notify the Federal Trade Commission of any fail-
ure to post the automotive fuel rating.

(2) The Federal Trade Commission may enter into interagency
agreements with the Environmental Protection Agency and such
other agencies of the United States as the Commission determines
appropriate for the purpose of assuring enforcement of the provi-
sions of this title in a manner which is consistent with—

(A) minimizing the cost of field inspection and related com-
pliance activities; and

(B) reducing duplication of similar or related field compli-
ance activities performed by agencies of the United States.
(c)(1) Not later than 6 months after the date of the enactment

of this Act, the Federal Trade Commission shall, by rule, prescribe
and make effective—

(A) a uniform method by which a person may certify to an-
other the automotive fuel rating of automotive fuel; and

(B) a uniform method of displaying the automotive fuel
rating of automotive fuel at the point of sale to ultimate pur-
chasers.

(2) Effective on and after the effective date of the rule pre-
scribed under paragraph (1), any person—

(A) shall be considered to satisfy the requirements of sub-
section (a) or (b) of section 202, as the case may be, only if such
person complies with the requirements established pursuant to
paragraph (1)(A); and

(B) shall be considered to satisfy the requirements of sec-
tion 202(c) only if such person complies with the requirements
established pursuant to paragraph (1)(B).

(3) The Federal Trade Commission may, by rule, prescribe pro-
cedures for determination of the automotive fuel rating of auto-
motive fuel which varies from that prescribed in section 201. In
prescribing such rule, the Commission—

(A) shall consider—

(i) ease of administration and enforcement, and
(i) industry practices in the distribution and mar-
keting of automotive fuel; and

(B) may permit adjustments in such automotive fuel rating
to take into account the effects of altitude, temperature, and
humidity.

(4) The Federal Trade Commission may, by rule, prescribe and
make effective a method of determining the automotive fuel rating
of automotive fuel which consists of a blend of two or more quan-
tities of automotive fuel of different automotive fuel ratings if the
Federal Trade Commission finds that the method prescribed more
accurately reflects the automotive fuel rating of such blend than
the weighted-average method set forth in section 202(f)(1). Effective
on and after the effective date of such rule, any person shall be
considered to satisfy the requirements of section 202(f)(1) only if
such person utilizes the method prescribed in such rule (in lieu of
the method set forth in section 202(f)(1)).

(d)(1) except as provided in paragraph (2), rules under this title
shall be prescribed in accordance with section 553 of title 5, United
States Code, except that interested persons shall be afforded an op-
portunity to present written and oral data, views, and arguments
with respect to any proposed rule.
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(2) Rules prescribed under subsection (c)(3) and section 202(d)
shall be prescribed on the record after opportunity for an agency
hearing.

(3) Section 18 of the Federal Trade Commission Act (15 U.S.C.
57a) shall not apply with respect to any rule prescribed under this
title.

(e) It shall be an unfair or deceptive act or practice in or affect-
ing commerce (within the meaning of section 5(a)(1) of the Federal
Trade Commission Act) for any person to violate subsection (a), (b),
(c), or (e) of section 202, or a rule prescribed under subsection (d)
of such section. For purposes of the Federal Trade Commission Act
(including any remedy or penalty applicable to any violation there-
of) such a violation shall be treated as a violation of a rule under
such Act respecting unfair or deceptive acts or practices.

[15 U.S.C. 2823]
RELATIONSHIP OF THIS TITLE TO STATE LAW

SEC. 204. (a) To the extent that any provision of this title ap-
plies to any act or omission, no State or any political subdivision
thereof may adopt or continue in effect, except as provided in sub-
section (b), any provision of law or regulation with respect to such
act or omission, unless such provision of such law or regulation is
the same as the applicable provision of this title.

(b) A State or political subdivision thereof may provide for any
investigative or enforcement action, remedy, or penalty (including
procedural actions necessary to carry out such investigative or en-
forcement actions, remedies, or penalties) with respect to any provi-
sion of law or regulation permitted by subsection (a).

[15 U.S.C. 2824]
EFFECTIVE DATES

SEC. 205. (a) Sections 202(a)(1) and 203(b) shall take effect on
the first day of the first calendar month beginning more than 6
months after the date of the enactment of this Act.

(b) Subsections (a)(2), (b), (¢), and (e) of section 202 shall take
effect on the first day of the first calendar month beginning more
than 9 months after such date of enactment.

(c) Rules under section 202(d) may not take effect earlier than
the beginning of the first motor vehicle model year which begins
more than 9 months after such date of enactment.

[15 U.S.C. 2825]

TITLE III—STUDY OF SUBSIDIZATION OF MOTOR FUEL
MARKETING

SEC. 301. (a) The Secretary of Energy, in consultation with the
Chairman of the Federal Trade Commission and the Attorney Gen-
eral and other agencies as the Secretary deems appropriate, shall
conduct a study of the extent to which producers, refiners, and
other suppliers of motor fuel subsidize the sale of such motor fuel
at retail or wholesale with profits obtained from other operations.

(b) Such study shall examine—
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(1) the role of vertically integrated operations in facili-
tatling subsidization of sales of motor fuel at wholesale or re-
tail;

(2) the extent to which such subsidization is predatory and
presents a threat to competition;

(3) the profitability of various segments of the petroleum
industry;

(4) the impact of prohibiting such subsidization on the
competitive viability of various segments of the petroleum in-
dustry, on prices of motor fuel to consumers and on the health
and structure of the petroleum industry as a whole; and

(5) such other matters as the Secretary considers appro-
priate.

(c) In conducting the study required by this section, the Sec-
retary shall give appropriate notice and afford interested persons
an opportunity to present written and oral data, views and argu-
ments concerning such study.

(d)(1) The Secretary shall report the results of the study re-
quired by this section, together with such recommendations for leg-
islative action and such statistical evidence as he deems appro-
priate to the Congress on or before the expiration of the eighteenth
month after the date of enactment of this section.

(2) If the President determines that interim measures are nec-
essary and appropriate to maintain the competitive viability of the
marketing sector of the petroleum industry during Congressional
consideration of the recommendations contained in the report sub-
mitted under paragraph (1), he shall prescribe, by rule, in accord-
ance with the procedures set forth in section 523(a) of the Energy
Policy and Conservation Act (42 U.S.C. 6393) such interim meas-
ures.

(3) No interim measure proposed by the President under this
section may be submitted after January 1, 1980, and the effect of
such measure if approved by the Congress under paragraph (4)
may Illot extend beyond 18 months after such Congressional ap-
proval.

(4) Such interim measure shall not take effect unless approved
by both Houses of Congress as if it were a contingency plan under
section 552 of the Energy Policy and Conservation Act (42 U.S.C.
6422): Provided, That the 60-day period referred to in such section
shall be extended to 90 days for purposes of this section.

(e) There are hereby authorized to be appropriated such sums
as may be necessary to carry out the provisions of this section.

[15 U.S.C. 2841]
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§ 7420. Definitions

In this chapter:

(1) The term “national defense” includes the needs of, and
the planning and preparedness to meet, essential defense, in-
dustrial, and military emergency energy requirements relative
to the national safety, welfare, and economy, particularly re-
sulting from foreign military or economic actions.

(2) The term “naval petroleum reserves” means the naval
petroleum and oil shale reserves established by this chapter,
including Naval Petroleum Reserve Numbered 1 (Elk Hills), lo-
cated in Kern County, California, established by Executive
order of the President, dated September 2, 1912; Naval Petro-
leum Reserve Numbered 2 (Buena Vista), located in Kern
County, California, established by Executive order of the Presi-
dent, dated December 13, 1912; Naval Petroleum Reserve
Numbered 3 (Teapot Dome), located in Wyoming, established
by Executive order of the President, dated April 30, 1915; Oil
Shale Reserve Numbered 1, located in Colorado, established by
Executive order of the President, dated December 6, 1916, as
amended by Executive order dated June 12, 1919; Oil Shale
Reserve Numbered 2, located in Utah, established by Executive
order of the President, dated December 6, 1916; and Oil Shale
Reserve Numbered 3, located in Colorado, established by Exec-
utive order of the President, dated September 27, 1924.

21
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(3) The term “petroleum” includes crude oil, gases (includ-
ing natural gas), natural gasoline, and other related hydro-
carbons, oil shale, and the products of any of such resources.

(4) The term “Secretary” means the Secretary of Energy.

(5) The term “small refiner” means an owner of a refinery
or refineries (including refineries not in operation) who quali-
fies as a small business refiner under the rules and regulations
of the Small Business Administration.

(6) The term “maximum efficient rate” means the max-
imum sustainable daily oil or gas rate from a reservoir which
will permit economic development and depletion of that res-
ervoir without detriment to the ultimate recovery.

§7421. Jurisdiction and control

(a) The Secretary shall take possession of all properties inside
the naval petroleum reserves that are or may become subject to the
control of and use by the United States for national defense pur-
poses, except as otherwise provided in this chapter.

(b) The Secretary has exclusive jurisdiction and control over
those lands inside Naval Petroleum Reserves Numbered 1 and 2
that are covered by leases granted under sections 181-184, 185-
188, 189-194, 201, 202-209, 211-214, 223, 224-226, 226d, 226e,
227-229a, 241, 251, and 261-263 of title 30, and shall administer
those leases.

§7422. Administration

(a) The Secretary, directly or by contract, lease, or otherwise,
shall explore, prospect, conserve, develop, use, and operate the
naval petroleum reserves in his discretion, subject to the provisions
of subsection (¢) and the other provisions of this chapter; except
that no petroleum leases shall be granted at Naval Petroleum Re-
serves Numbered 1 and 3.

(b) Except as otherwise provided in this chapter, particularly
subsection (c), the naval petroleum reserves shall be used and oper-
ated for—

(1) the protection, conservation, maintenance, and testing
of those reserves; or

(2) the production of petroleum whenever and to the extent
that the Secretary, with the approval of the President, finds
that such production is needed for national defense purposes
and the production is authorized by a joint resolution of Con-
gress.

(c)(1) In administering Naval Petroleum Reserves Numbered 1,
2, and 3, the Secretary is authorized and directed—

(A) to further explore, develop, and operate such reserves;
(B) to produce, during any extension of a period under
paragraph (2), such reserves—

(i) at the maximum efficient rate consistent with
sound engineering practices; or

(i) at a lesser rate consistent with sound engineering
practices and the protection, conservation, maintenance,
and testing of such reserves if the Secretary determines
that the minimum price described in section 7430(b)(2) of
this title cannot be attained for the United States share of



29 NAVAL PETROLEUM RESERVES § 7423

petroleum (other then natural gas liquids) produced from

such Reserves;

(C) during such production period or any extension thereof
to sell or otherwise dispose of the United States share of such
petroleum produced from such reserves as provided in section
7430 of this title; and

(D) to construct, acquire, or contract for the use of storage
and shipping facilities on and off the reserves and pipelines
and associated facilities on and off the reserves for trans-
porting petroleum from such reserves to the points where the
production from such reserves will be refined or shipped.

Any pipeline in the vicinity of a naval petroleum reserve not other-
wise operated as a common carrier may be acquired by the Sec-
retary by condemnation, if necessary, if the owner thereof refuses
to accept, convey, and transport without discrimination and at rea-
sonable rates any petroleum produced at such reserve. With the ap-
proval of the Secretary, rights-of-way for new pipelines and associ-
ated facilities may be acquired by the exercise of the right of emi-
nent domain in the appropriate United States district court. Such
rights-of-way may be acquired in the manner set forth in sections
3114-3116 and 3118 of title 40, and the prospective holder of the
right-of-way is “the authority empowered by law to acquire the
lands” within the meaning of that Act. Such new pipelines shall ac-
cept, convey, and transport without discrimination and at reason-
able rates any petroleum produced at such reserves as a common
carrier.

(2)1 After April 5, 1982, the President may extend the period
of production in the case of any naval petroleum reserve for addi-
tional periods of not to exceed three years each—

(A) after the President requires an investigation to be
made, in the case of each extension, to determine the necessity
for continued production from such naval petroleum reserve;

(B) after the President submits to the Congress, at least
180 days before the expiration of the current production period
prescribed by this section, or any extension thereof, a copy of
the report made to him on such investigation together with a
certification by him that continued production from such naval
petroleum reserve is in the national interest; and

(C) if neither House of Congress within ninety days after
receipt of such report and certification adopts a resolution dis-
approving further production from such naval petroleum re-
serve.

§7423. Periodic re-examination of production requirements

The Secretary shall from time to time reexamine the need for
the production of petroleum from oil shale for national defense
when that production is authorized under section 7422 of this title.
If he finds that the authorized quantity is no longer needed, he
shall reduce production to the amount currently needed for na-
tional defense.

1By a message to Congress dated October 9, 2002, the President notified Congress that he
had extended the period of production of the naval petroleum reserves for a period of 3 years
from April 5, 2003, the expiration date of the previously authorized extension of the period of
production, and certified that continued production from the naval petroleum reserves is in the
national interest. The message was printed as House Document 107-272.
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§7424. Protection of oil reserves; contracts for conservation

(a) To consolidate and protect the oil lands owned by the
United States, the Secretary may—
(1) contract with owners and lessees of land inside or ad-
joining naval petroleum reserves for—
(A) conservation of oil and gas; and
(B) compensation for estimated drainage in lieu of
drilling or operating offset wells; and
(2) acquire privately owned lands or leases inside Naval
Petroleum Reserve Numbered 1 by exchange of—
(A) lands of the United States inside Naval Petroleum
Reserve Numbered 1;
(B) the right to royalty production from any of the
naval petroleum reserves; and
(C) the right to any money due the United States as
a result of the wrongful extraction of petroleum products
from lands inside Naval Petroleum Reserve Numbered 1.
(b) The Secretary shall report annually to Congress all agree-
ments under this section.

§7425. Acquisition by condemnation and purchase

(a) Whenever the Secretary is unable to make arrangements he
considers satisfactory for exchanges of land or agreements for con-
servation authorized by section 7424 of this title, the Secretary
may acquire, with the approval of the President, such privately
owned lands and leases—

(1) by purchase, inside the naval petroleum reserves, or
outside those reserves on the same geologic structure; and
(2) by condemnation, inside Naval Petroleum Reserve

Numbered 1, or, if there is substantial drainage, outside that

reserve on the same geologic structure.

(b) The Secretary shall report annually to Congress all pro-
ceedings for purchase and condemnation under this section.

[§ 7426. Repealed. P.L. 106-398, § 1[3402(a)], Oct. 30, 2000, 114
Stat. 1654, 1654A-484]1

§7427. Cooperative or unit plans in the naval petroleum re-
serves

The Secretary, with the consent of the President,2 may make
agreements, with respect to lands inside the naval petroleum re-
serves, of the same type as the Secretary of the Interior may make
under section 17(m) of the Act of February 25, 1920 (30 U.S.C.
226(m)). No such agreement made by the Secretary may extend the
term of any lease unless the agreement so provides.

§7428. Agreements and leases: provision for change

Every unit or cooperative plan of development and operation
and every lease affecting lands owned by the United States within

1Section 3402(c) of the Floyd D. Spence National Defense Authorization Act for Fiscal Year
2001 (P.L. 106-398; 114 Stat. 1654—-484) provides:

(c) SAVINGS PrOVISION.—The repeal of section 7426 of title 10, United States Code, shall not
affect the validity of contracts that are in effect under such section on the day before [Oct. 30,
2000]. No such contract may be extended or renewed on or after [Oct. 30, 2000].

2By Executive Order 12929 (Sept. 29, 1994; 59 Fed. Reg. 50473), the functions vested in the
President by sections 7427 and 7428 were delegated to the Secretary of Energy.
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Naval Petroleum Reserve Numbered 2 and the oil shale reserves
shall contain a provision authorizing the Secretary, subject to ap-
proval by the President! and to any limitation in the plan or lease,
to change from time to time the rate of prospecting and develop-
ment on, and the quantity and rate of production from, lands of the
United States under the plan or lease, notwithstanding any other
provision of law.

§7429. Re-lease of certain lands: lessee’s preferential right

The Secretary, on terms prescribed by him, may re-lease lands
in the naval petroleum reserves that were covered by leases made
before July 1, 1936, and terminated by law at the expiration of
their initial twenty-year periods. If any such land is to be re-leased,
the Secretary shall give to the former lessee preferential rights to
the new lease.

§7430. Disposition of products

(a) In administering the naval petroleum reserves under this
chapter, the Secretary shall use, store, or sell the petroleum pro-
duced from the naval petroleum reserves and lands covered by
joint, unit, or other cooperative plans.

(b)(1) Subject to paragraph (2) and notwithstanding any other
provision of law, each sale of the United States share of petroleum
shall be made by the Secretary at public sale to the highest quali-
fied bidder, at such time, in such amounts, and after such adver-
tising as the Secretary considers proper and without regard to Fed-
eral, State, or local regulations controlling sales or allocation of pe-
troleum products. Each sale of the United States share of petro-
leum shall be for periods of not more than one year, except that
a sale of natural gas may be made for a period of more than one

ear.

(2) The Secretary may not sell any part of the United States
share of petroleum produced from Naval Petroleum Reserves Num-
bered 2 and 3 at a price less than the current sales price, as esti-
mated by the Secretary, of comparable petroleum in the same area.

(8) For purposes of paragraph (2), the term “petroleum” does
not include natural gas liquids.

(c) In no event shall the Secretary permit the award of any
contract which would result in any person obtaining control, di-
rectly or indirectly, over more than 20 percent of the estimated an-
nual United States share of petroleum produced from Naval Petro-
leum Reserve Numbered 1.

(d) Each proposal for sale under this title shall provide that
the terms of every sale of the United States share of petroleum
from the naval petroleum reserves shall be so structured as to give
full and equal opportunity for the acquisition of petroleum by all
interested persons, including major and independent oil producers
and refiners alike. When the Secretary, in consultation with the
Secretary of the Interior, determines that the public interests will
be served by the sale of petroleum to small refiners not having
their own adequate sources of supply of petroleum, the Secretary
is authorized and directed to set aside a portion of the United
States share of petroleum produced for sale to such refiners under

1See footnote 2 under section 7427.
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the provisions of this section for processing or use in such refin-
eries, except that—

(1) none of the production sold to small refiners may be re-
sold in kind,;

(2) production must be sold at a cost of not less than the
prevailing local market price of comparable petroleum;

(3) the set-aside portion may not exceed 25 percent of the
estimated annual United States share of the total production
from all producing naval petroleum reserves; and

(4) notwithstanding the provisions of subsection (b), the
Secretary may, at his discretion if he deems it to be in the pub-
lic interest, prorate such petroleum among such refiners for
sale, without competition, at not less than the prevailing local
market price of comparable petroleum.

(e) Any petroleum produced from the naval petroleum reserves,
except such petroleum which is either exchanged in similar quan-
tities for convenience or increased efficiency or transportation with
persons or the government of an adjacent foreign state, or which
is temporarily exported for convenience or increased efficiency of
transportation across parts of an adjacent foreign state and reen-
ters the United States, shall be subject to all of the limitations and
licensing requirements of the Export Administration Act of 1979
(50 U.S.C. App. 2401 et seq.) and, in addition, before any petroleum
subject to this section may be exported under the limitations and
licensing requirement and penalty and enforcement provisions of
the Export Administration Act of 1979, the President must make
and publish an express finding that such exports will not diminish
the total quality or quantity of petroleum available to the United
States and that such exports are in the national interest and are
in accord with the Export Administration Act of 1979.

(f) During the period of production or any extension thereof au-
thorized by section 7422(c) of this title, the consultation and ap-
proval requirements of section 7431(a)(3) of this title are waived.

(g)(1) Prior to the promulgation of any rules and regulations,
plans of development and amendments thereto, and in the entering
and making of contracts and operating agreements relating to the
development, production, or sale of petroleum in or from the re-
serves, the Secretary shall consult with and give due consideration
to the views of the Attorney General of the United States with re-
spect to matters which may affect competition.

(2) No contract or operating agreement may be made, issued,
or executed under this chapter until at least 15 days after the Sec-
retary notifies the Attorney General of the proposed contract or op-
erating agreement. Such notification shall contain such information
as the Attorney General may require in order to advise the Sec-
retary as to whether such contract or operating agreement may
create or maintain a situation inconsistent with the antitrust laws.
If, within such 15-day period, the Attorney General advises the
Secretary that a contract or operating agreement may create or
maintain a situation inconsistent with the antitrust laws, then the
Secretary may not make, issue, or execute that contract or oper-
ating agreement.

(h) Nothing in this chapter shall be deemed to confer on any
person immunity from civil or criminal liability, or to create de-
fenses to actions, under the antitrust laws.
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(1) In this section, the term “antitrust laws” means—

(1) the Sherman Act (15 U.S.C. 1 et seq.);

(2) the Clayton Act (15 U.S.C. 12 et seq.);

(3) the Federal Trade Commission Act (15 U.S.C. 41 et
seq.);

(4) sections 73 and 74 of the Wilson Tariff Act (15 U.S.C.
8 and 9); and

(5) sections 2, 3, and 4 of the Act of June 19, 1936 (com-
monly referred to as the “Robinson-Patman Act”) (15 U.S.C.
13a, 13b, and 21a).

(j) Any pipeline which accepts, conveys, or transports any pe-
troleum produced from Naval Petroleum Reserves Numbered 1 or
Numbered 3 shall accept, convey, and transport without discrimi-
nation and at reasonable rates any such petroleum as a common
carrier insofar as petroleum from such reserves is concerned. Every
contract entered into by the Secretary for the sale of any petroleum
owned by the United States which is produced from such reserves
shall contain provisions implementing the requirements of the pre-
ceding sentence if the contractor owns a controlling interest in any
pipeline or any company operating any pipeline, or is the operator
of any pipeline, which carries any petroleum produced from such
naval petroleum reserves. The Secretary may promulgate rules and
regulations for the purpose of carrying out the provisions of this
section and he, or the Secretary of the Interior where the authority
extends to him, may declare forfeit any contract, operating agree-
ment, right-of-way, permit, or easement held by any person vio-
lating any such rule or regulation. This section shall not apply to
any natural gas common carrier pipeline operated by any person
subject to regulation under the Natural Gas Act (15 U.S.C. 717 et
seq.) or any public utility subject to regulation by a State or munic-
ipal regulatory agency having jurisdiction to regulate the rates and
charges for the sale of natural gas to consumers within the State
or municipality.

(k)(1) With respect to all or any part of the United States share
of petroleum produced from the naval petroleum reserves, the
President may direct that the Secretary—

(A) place that petroleum in the Strategic Petroleum Re-
serve as authorized by sections 151 through 166 of the Energy
Policy and Conservation Act (42 U.S.C. 6231-6246); or

(B) exchange, directly or indirectly, that petroleum for
other petroleum to be placed in the Strategic Petroleum Re-
serve under such terms and conditions and by such methods as
the Secretary determines to be appropriate, without regard to
otherwise applicable Federal procurement statutes and regula-
tions.

(2) The requirements of section 159 of the Energy Policy and
Conservation Act (42 U.S.C. 6239) do not apply to actions taken
under this subsection.

(1)(1) Notwithstanding any other provision of this chapter (but
subject to paragraph (2)), during any period in which the produc-
tion of petroleum is authorized from Naval Petroleum Reserves
Numbered 1, 2, or 3, the Secretary, at the request of the Secretary
of Defense, may provide any portion of the United States share of
petroleum so produced to the Department of Defense for its use, ex-
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change, or sale in order to meet petroleum product requirements of
the Department of Defense.

(2) Petroleum may be provided to the Department of Defense
under paragraph (1) either directly or by such exchange as the Sec-
retary deems appropriate. Appropriate reimbursement reasonably
reflecting the fair market value shall be provided by the Secretary
of Defense for petroleum provided under this subsection.

(3) Any exchange made pursuant to this subsection may be
made without regard to otherwise applicable Federal procurement
statutes and regulations.

(4) Paragraph (1) does not apply to any petroleum set aside for
small refiners under subsection (d) or placed in the Strategic Petro-
leum Reserve under subsection (k).

§7431. Requirements as to consultation and approval

(a) The Committee on Armed Services of the Senate and the
Committee on Armed Services of the House of Representatives
must be consulted and the President’s approval must be obtained
before any condemnation proceedings may be started under this
chapter and before any of the following transactions authorized by
this chapter may be effective:

(1) A lease of any part of the naval petroleum reserves.

(2) A contract to alienate from the United States the use,
control, or possession of any part of the naval petroleum re-
serves (except that consultation and Presidential approval are
not required in connection with the issuance of permits, li-
censes, easements, grazing and agricultural leases, rights-of-
way, and similar contracts pertaining to use of the surface area
of the naval petroleum reserves).

(3) A contract to sell the petroleum (other than royalty oil
and gas) produced from any part of the naval petroleum re-
serves.

(4) A contract for conservation or for compensation for esti-
mated drainage.

(5) An agreement to exchange land, the right to royalty
production, or the right to any money due the United States.
(b)(1) During the period of production authorized by section

7422(c) of this title, the Secretary shall submit to the Committee
on Armed Services of the Senate and the Committee on Armed
Services of the House of Representatives any new plans or substan-
tial amendments to ongoing plans for the exploration, development,
and production of the naval petroleum reserves.

(2) All plans or substantial amendments submitted to the Con-
gress pursuant to this section shall contain a report by the Attor-
ney General of the United States with respect to the anticipated ef-
fects of such plans or amendments on competition. Such plans or
amendments shall not be implemented until sixty days after such
plans or amendments have been submitted to such committees.

(¢) During the period of production authorized by section
7422(c) of this title, the Secretary shall submit annual reports as
of the first day of the fiscal year to the Committee on Armed Serv-
ices of the Senate and the Committee on Armed Services of the
House of Representatives, and such committees shall cause such
reports to be printed as a Senate or House document, as appro-
priate. The Secretary shall include in such reports, with respect to
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each naval petroleum reserve, an explanation in detail of the fol-
lowing:

(1) The status of the exploration, development, and produc-
tion programs.

(2) The production that has been achieved, including the
?isposition of such production and the proceeds realized there-
rom.

(3) The status of pipeline construction and procurement
and problems related to the availability of transportation facili-
ties.

(4) A summary of future plans for exploration, develop-
ment, production, disposal, and transportation of the produc-
tion from the naval petroleum reserves.

(5) Such other information regarding the reserve as the
Secretary deems appropriate.

§7432. Authorizations of appropriations

(a) Funds for the following purposes may not be appropriated
unless such appropriations have been specifically authorized by
law:

(1) Exploration, prospecting, conservation, development,
use, operations, and production of the naval petroleum re-
serves as authorized by this chapter.

(2) Production (including preparation for production) as au-
thorized by this chapter or as may be authorized after April 5,
1976.

(3) The construction and operation of facilities both within
and outside the naval petroleum reserves incident to the pro-
duction and the delivery of petroleum, including pipelines and
shipping terminals.

Sums appropriated for such purposes shall remain available until
expended.

(b) Contracts under this chapter providing for the obligation of
funds may be entered into for a period of five years, renewable for
an additional five-year period; however, such contracts may obli-
gate funds only to the extent that such funds are made available
in appropriation Acts.

§7433. Disposition of royalties

(a) Any oil, gas, gasoline or other substance accruing to the
United States as royalty from any lease under this chapter shall
be delivered to the United States, or shall be paid for in money,
as the Secretary elects.

(b) All money accruing to the United States from lands in the
naval petroleum reserves shall be covered into the Treasury.

[§7434. Repealed. P.L. 104-66, §1051(g), Dec. 21, 1995, 109
Stat. 716]

§7435. Foreign interest

(a) If the laws, customs, or regulations of any foreign country
deny the privilege of leasing public lands to citizens or corporations
of the United States, citizens of that foreign country, or corpora-
tions controlled by citizens of that country, may not, by contract
made after July 1, 1937, or by stock ownership, holding, or control,
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acquire or own any interest in, or right to any benefit from, any
lease of land in the naval petroleum, naval oil shale, or other naval
fuel reserves made under sections 181-184, 185-188, 189-194, 201,
202-209, 211-214, 223, 224-226, 226d, 226e, 227-229a, 241, 251,
and 261-263 of title 30, or under this chapter.

(b) The Secretary may cancel any lease for any violation of this
section.

§7436. Regulations

(a) The Secretary may prescribe regulations and take any prop-
er action to accomplish the purposes of this chapter.

(b) All statements, reports, and representations required by the
regulations shall be under oath, unless otherwise specified, and in
such form as the Secretary requires.

§7437. Violations by lessee

(a) If a lessee fails to comply with any provision of this chap-
ter, of his lease, or of regulations issued under section 7436 of this
title that are in force on the date of his lease, the lease may be for-
feited and cancelled by an appropriate proceeding in the United
States district court for the district in which any part of the prop-
erty is located.

(b) The lease may provide appropriate methods for the settle-
ment of disputes and remedies for breach of specified conditions.

§7438. Rifle, Colorado, plant; possession, use, and transfer
of

(a) The Secretary shall take possession of the experimental
demonstration facility near Rifle, Colorado, which was constructed
and operated by the Department of the Interior on lands on or near
the naval oil shale reserves under the Act of April 5, 1944 (30
U.S.C. 321 et seq.).

(b) The Secretary, subject to the approval of the President,
shall by contract, lease, or otherwise encourage the use of the facil-
ity described in subsection (a) in research, development, test, eval-
uation, and demonstration work. For such purposes the Secretary
may use or lease for use by institutions, organizations, or individ-
uals, public or private, the facility described in subsection (a) and
may construct, install, and operate, or lease for operation addi-
tional experimental facilities on such lands. The Secretary may,
after consultation with the Committee on Armed Services of the
Senate and the Committee on Armed Services of the House of Rep-
resentatives, mine and remove, or authorize the mining and re-
moval, of any oil shale or products therefrom from lands in the
naval oil shale reserves that may be needed for such experimen-
tation.

(¢) Nothing in this chapter shall be construed—

(1) to authorize the commercial development and operation
of the naval oil shale reserves by the Government in competi-
tion with private industry; or

(2) in diminution of the responsibility of the Secretary in
providing oil shale and products therefrom for needs of na-
tional defense.
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§7439. Certain oil shale reserves: transfer of jurisdiction
and petroleum exploration, development, and pro-
duction

(a) TRANSFER REQUIRED.—(1) Upon the enactment of this sec-
tion, the Secretary of Energy shall transfer to the Secretary of the
Interior administrative jurisdiction over all public domain lands in-
cluded within Oil Shale Reserve Numbered 1 and those public do-
main lands included within the undeveloped tracts of Oil Shale Re-
serve Numbered 3.

(2) Not later than November 18, 1998, the Secretary of Energy
shall transfer to the Secretary of the Interior administrative juris-
diction over those public domain lands included within the devel-
oped tract of Oil Shale Reserve Numbered 3, which consists of ap-
proximately 6,000 acres and 24 natural gas wells, together with
pipelines and associated facilities.

(3) Notwithstanding 